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Cour se Description and Objectives

“ When we began to plan medicare, we pointed out that it would be in two phases. Thefirst
phase would be to remove the financial barrier between those giving the service and those
receiving it. The second phase would beto reorganize and revamp the delivery systemand,
of course, that’sthe big item. It’sthe big thing we haven’'t done yet”

Tommy Douglas, 1982

Traditiondly, hedth law scholarship has emphasized the legal aspects of the physician patient relaionship.
Increasingly, lawvyersareturning their attentionto larger systemissues and the complex web of reationships
between governments, private insurers, doctors and other hedlth professionals, hospitas and other hedlth
careddivery organizations, pharmaceutica companies, and patients and communities. Equdly, thereisan
increasing gppreci ation throughout the hedth care system of therole of thelaw (and therefore of lavyers) in
theandyssand management of thiscomplex redlity and in the devel opment and implementation of policies
and in decison-making at virtudly dl levels of asystem extensvely defined by the law and legd rightsand
obligations.

This structure will focus on the structure and dynamics of Canada s headlth care system. It will locate
Canadd s system amongst the variety of approachestaken internationdly to the financing and alocation of
hedlth insurance and hedlth care services and to the regulation of the qudity of hedth services.

Issues to be explored include what different theories of distributive justice demand in terms of accessto
hedlth care, the extent and significance of market failurein hedth insurance and hedlth service markets, the
determination of what services are publicly funded and the means of review of these decisons, how to
ensure the accountability of decison-makers, why the present sysem fails Aborigind peoples, theregulaion
of privately financed care (in vitro services, drugs, medical equipment, long term care, etc.), the shift from
inditutiond careto carein the home, the growing attention thet isbeing paid to dlinical qudity and efficacy
issues and options for reform of the medica mapractice system, managed care, and the generd issues of
privatization (or commercidization), of deregulation (and of “re-regulation”) and of hedth care sysem
governance.

The principle objective of this course is to make students familiar with and able to evaluate the debates
about the quality, dependability and financing of the Canadian hedlth care system that are perennidly a the
core of the Canadian public policy agenda, as well as those around what Tommy Douglas cdled the
reorganization and revamping of the delivery system. Other more general objectives are:

to survey arange of the more sgnificant hedth system law and policy issues and to acquire the
analytica tools needed to understand and propose solutions to these and related issues,

to develop an understanding of how laws, regulations and other systemic policy instruments can
shape the structure and functioning of a hedlth care system or the response to questions of policy
that effect the efficacy or efficiency of the system;

to develop an gppreciation for the contribution of other disciplines, such as economics, political



science, philosophy and sociology, to our understanding of hedth system law and policy; and

to further develop the research, policy andyss, writing, presentation and team-work skillsthat are
vitdly important to effectivenessin the roles that lawyers play as professonds and as citizensin
hedlth care policy debates and processes.

Evaluation
70% of the course grade will be based upon a mgor paper on an approved topic; and
30% of the course grade will be based upon participation in a policy formulation and reflection

execise

Major Paper Reguirement

Topic

Each student must submit a choice of paper topic for gpprova on or before 4:30 p.m. on Thursday,
February 12. A list of potentia topicsis attached, but fed freeto propose your own topics. Thelist will
hopefully indicate the breadth of choice that is avallable to you in this course but dl the usud limitations
apply as to the need for atopic that isfeasible given breadth, available research materias, and student and
instructor preparedness for the topic.

Due Date
The paper is due on or before 4:30 on the last day of classes, Thursday, April 8.

Optiona Review of Outlines/Drafts

Students may submit an outline and bibliography, or a draft of their paper, or both, for my review and
comment before submission of their final paper. If students opt to take advantage of this opportunity, the
outline or draft must be received by me on or before Thur sday, March 11.

Length\Form

The magor paper must be at least 25 pages, but no more than 35 pages, excluding endnotes. Please use
endnotesrather than footnotes. The paper must be double- spaced, with standard margins (between 1" ad
12"). Please use 12 point print to ensure standardization.

Evaduative Critaria

Please review the criteria for the evauation of magjor papers found at pages 44-46 of the 2003/2004
Cdendar. | am very strongly guided by these criteria in the evauation of papersin thiscourseand so a
review of these pages of the Caendar will give you a good idea of my expectations.

Policy Formulation and Reflection Exercise

Objectives

Thisisacoursein hedth sysem policy aswell ashedth sysemlaw. Thisexerciseisintended to ensurethat
we think our way through the materids and class discussons as potentid system policy-makers or
evauators, aswel asfrom our moretraditiona perspective aslawyer’ s caled upon to represent particular
clientsin (for example) litigation. It isaso intended to ensure that the course contains askills development
component that reflectsthevery largerolethat lawyers play within the health care system as policy-makers,
including but not only a the government leved.

Format and Elements




Students will divide into groups of five. Each group will prepare a one hour presentation on an assigned
hedlth system policy issuethat (&) istopica, in that it has been recommended or is under congderationby
oneor more of the health system studiesrecently completed or under way in Canada; (b) hasareaionship
to dl or mogt of the class readings and discussions; (¢) can be usefully andyzed and consdered on the
bass of the classmaterids, our discussonsand your individua and collective reflections on those materias
and discussions, and (d) drawsour attention to thelarge and underlying question of therolethat thelaw and
legal ideas can play in the reform and design of the hedlth care system.

Lagt year, dl groups presented on the same policy issue, which was digtributed early in the term so that
students could have it in mind as we worked through the readings. That would be the approach that |
would like to take again this year, dthough it may have to be dtered depending on how the scheduling
issuesdiscussed below are handled. If dl groupsareto present on the sametopic, it will be very important
to have dl the presentations very close to each other.

However structured, no research beyond the course materiaswill be required for thisexercise and indeed,
additiona researchisdiscouraged (i.e. it will not berewarded!) . Along with the emphasis on presentation
skills, the emphasis is to be on your own thinking, reflections, judgment, and discussons relative to the
policy issue, asinformed by the class materids and discussons and your own growing capacity to think
critically about socia and policy issuesaslawyers, not on further independent research. 1n sum, thisisnot
an resear ch exercise! It isathinking exercise! Ontheother hand, if your group neverthelessoptsto
undertake additiona research, it must be acknowledged in the presentation.

Thiswill bean exerciseinrole playing. As presenters, sudents will be asked to play the role of ateam of
policy advisorswho have been asked to give advice on an important question of hedth system policy toan
audience of influentid and interested stakeholders. When not participating as a member of a presenting
team, each student will be asked to play therole of astakehol der who has been asked to consider and listen
to the advice being provided by the experts.

After the presentations are complete, each member of the class will submit a 3-5 pagereflection paper on
the exercise. This will ke the work of each individud student, though it can be informed by post-
presentation debriefing, including the one we will have in class. But again, no research will be expected,
though students will be free to incorporate the course materias as they think useful. But the emphasiswill
be on what was learned through the exercise, both in terms of the substantive issue, but dso in terms of
what did or did not work well in making presentations effective.

Scheduling

| am open to discussion on when we will have the policy development exercise. Last year, sudents
reluctantly agreed to do dl of the presentations during asingle evening, at which pizzaand soft drinkswere
provided. | think most came, on reflection, to view this as agood approach. It maintained continuity and
momentum and the presentations were remarkably varied, leading to some very heated discussond In
discussng the scheduling, | am consciousthat we must avoid causing additiond pressureimmediatdy before
examsor whileyou arefinishing papers. At thesametime, | want to be surethat teams havethe benefit of a
good canvassng of the course materids on which to build before the are required to make ther

presentations.

The post- presentation reflection papers would be due within aweek of the in-class exercise.

Evadudion

Asindicated above, the policy formulation and reflection exerciseisworth 30 % of the course grade. Fifty
percent of this30 % of the course grade (i.e. 15% of the course grade) will, for each student, bethe grade

assigned to the student’s group for the presentation. The other haf of the grade for the exercise (i.e.
another 15% of the course grade) will be based on each student’s 3-5 page reflection paper.



Cour se Readings

Students will not be required to purchase a set of materiasfor thiscourse. Instead, the readings for each
week’ s classwill be photocopied as a package and provided to students at |east one week in advance of
the class a which they will be discussed.
Thefollowing isaschedule of topicsthat wewill address, with the corresponding readingsindicated. There
may be some change in the readings and we may have to drop or consolidate one or more of the topicsto
accommodate the policy development and reflection exercise, but such changes should be only of margina
ggnificance.
Part | - Introduction

Week 1 - Introduction to Health System Law and Policy

Part Il - TheLegal Structure of the Canadian Health Care System
Week 2 - The Financing of Care

Colleen M. Hood, “The Anatomy of Medicare’, in Jocelyn Downie et d., Canadian Hedlth Law and
Policy, 2™ ed. (Toronto, Butterworths, 2002), pp. 1-54.

Canada Health Act, R.S.C. 1985. c. C-6.

Colleen M. FHood, Tom Archibald, “The Illegdity of private hedth carein Canada” CMAJ 2001: 164(4),
825-30.

Week 3 - The Delivery of Care: Devolution, Deinstitutionalization & Home Care

Jonathan Lomaset d., “ Devolving Authority for Hedlth Carein Canadd s Provinces: 1. An Introduction to
thelssues’ CMAJ 1997: 156(3): 371-7.

James Bickerton, “Reforming Hedlth Care Governance: The Case of Nova Scotia’ (1999) 24 Journal of
Canadian Studies 159, 159-190.

Health Authorities Act, S.N.S. 2000, c. 6.

Pembroke Civic Hospital v. Ontario (Health Services Restructuring Commission) (1997), 36 O.R.
(3d), [1997] O.J. No. 3142 (Div. Ct.).

Gerald Wigtow, “ Decentrdisation from acute to home care settings in England” Health Policy 41 Suppl.
(1997), S91-S108.

Week 4 - Reflecting on the Functions (and Limits) of Law in Health System Policy

Diane Longley, “Chapter 1. First Principles’ (pp. 1- 20) and “Chapter 5: The Art of Governance’ (157-
177), in Hedth Care Condtitutions (London, Cavendish Publishing Limited, 1996).

Shadom Glouberman and H. Mintzberg, “Managing the Care of Health and the Cure of Disease - Part I
Differentiation” (2001) 26 Health Care Management Review, 56-70.

W. M. Sage, “The Lawyerization of Medicine,” (2001) 26 Journal of Health Politics, Policy and Law,
1179. (16 pages)



Part |1l - The Casefor Public Health Care

Week 5 - Market Failure, Distributive Justice, Compassion

Collen M. Hood, “Chapter 2: Argumentsin Economics and Justice for Government Intervention in Health
Insurance and Health Services Markets’, in Internationa Hedlth Care Reform: A Legal, Economic and
Palitical Analyss (London: Routledge, 2000), pp. 15-40.

Ronad Dworkin, “Justice in the Didtribution of Hedlth Care,” (1993) 38 McGill L.J. 833 (14 pages).

Susan Pinker, “The Chaoulli case: one-tier medicine goesontrid in Quebec” CMAJ 1999: 161(10) , and
“*Why does such abig issue rest on the shoulders of two citizens? FP asks after losing private medicine
battle’” CMAJ 2000: 162(9).

NudaP. Kenny, “Chapter 6: A Crissof Another Kind: Compassion, Justiceand Hedlth”, in What Goodis
Hedth Care: Reflections on the Canadian Experience (Ottawa: CHA Press, 2002), pp. 159-183.

Week 6 - The Allocation of Resources to and within the Health Care System

P. T. Menzd, “Equdity, Autonomy, and Efficiency: What Hedth Care System Should We Have?’ (1992)
17:1 The Journal of Medicine & Philosophy 33. (17 pages)

D. Calaghan, “What is a Reasonable Demand on Health Care Resources: Designing a Basic Package of
Bendfits,” (1992) 8 Journal of Contemporary Health Law and Policy 1.

Candace Johnson Redden, “ Hedlth Care as Citizenship: Examining Socia Rights and Entitlement,” (2002)
35 Canadian Journal of Palitical Science 103. (103-125)

Part 1V - Selected Topics
Week 7 - The Divisions of Responsibility and Accountability Between Governments
Sujit Choudry, “Bill 11: The Canada Hedlth Act and the Socid Union: The Need For Indtitutions’, in

Timothy A. Caulfidd and Barbara von Tigerstrom, eds., Hedth Care Reform & the Law in Canada
(Edmonton: University of Alberta Press, 2002), pp. 37-84.

R. Pdlletier, “Intergovernmenta Cooperation Mechanisms. Factorsfor Change?’ (2002) Discussion Paper
No. 29 for the Royd Commission on the Future of Health Care in Canada (Roy J. Romanow, Q.C.,
Commissioner).

Wayne Warry, “Chapter 3. Vison and Illuson: Hedth-Care Planning and Community Control” in
Unfinished Dreams. Community Hedling and the Redlity of Aborigind Sdf-Government (Toronto, Buffao
and London: University of Toronto Press, 1998), 93-128.

Week 8 - Privatization
Health Care Protection Act, S.A. 2000, c. H-3.3.

S. Lewis and C. Maxwell, “Decoding Mazankowski: A Symphony in Three Movements,” (2002) 2
HealthcarePapers 20. (6 pages).

C.H. Tuohy, C.M. FHood, and M. Stabile, “How Does Private Finance Affect Public Hedlth Care Systems?
Marshdling the Evidence from OECD Nations’ (paper submitted to the Journd of Hedlth Politics, Policy
and Law).

S. Rathgeb Smith and M. Lipsky, “Privatization in Health and Human Services: A Critique,” (1992) 17 (2)



Journal of Health Palitics, Policy and Law 233. (233-253)

Week 9 - The Pursuit of Efficiency

Julian Le Grand, “ Competition, Cooperation or Control ? Tdes From the British Nationd Hedth Service”
(1999) 18:3 Health Affairs 27. (13 pages)

JD. Orentlicher, “Paying Doctors More to Do Less Financid Incentives To Limit Care’ (1996) 30
University of Richmond Law Review 155.

Pegram v. Herdich (2000), 530 U.S, 211, 120 S. Ct. 2143. (17 pages)

Rombaut v. New Brunswick (Minister of Health and Community Services) [2000] N.B.J. No. 126,
No. S/IC/751/94.

JM. Finder, “The Future of Clinical Practice Guiddines,” (2000) 10 Health Matrix 67.

Janice Gross Stein, “ Chapter 1: The Cult of Efficiency”, in The Cult of Efficiency (Toronto: House of Anang
Press, 2001), pp. 1-44.

Week 10 - The Pursuit of Quality

Linette McNamara, Erin Nelson and Brent Windwick, “Regulation of Hedth Care Professonds” in
Jocelyn Downie et d., Canadian Hedlth Law and Policy, 2™ ed. (Toronto: Butterworths, 2002), 55-89.

G.R. Baker and P. Norton, “Making Patients Safer! Reducing Error in Canadian Hedlthcare” (2001) 2
HealthcarePapers 10. (18 pages)

A.C.L. Davies, “Don’'t Trust Me, I'm aDoctor—Medica Regulation and the 1999 NHS Reforms,” (2000)
Oxford Journal of Legal Studies

C. Newdick, “NHS Governance After Bristol: Holding On, or Letting Go?’ (2002) 10 Medical Law
Review 111. (111-121).

Week 11 - Health Ahead of Health Care?

K. Bruce Newbold, “Problems in Search of Solutions: Health and Canadian Aboriginads,” (1998) 28:1
Journal of Community Health, 59. (59-73).

NuaaP. Kenny, “Chapter 3 - Never Enough: TheMedicdization of Life” in What Good isHedlth Care?
Reflections on the Canadian Experience (Ottawa: CHA Press, 2002), pp. 73-100.

Pierre-Yves Cremieux et d., “Hedth Care Spending as Determinants of Health Outcomes,” (1999) 8
Health Economics, 627-639.

Tee L. Guidatti, “Commentary: ‘Why Are Some People Hedlthy and Others Not? A Critique of the
Population - Health Model” (1997) 30:4 Annals of the Royal Society of Physiciansand Surgeons, 203.

Week 12 - Litigating Health Care Policy Issues

Auton (Guardian ad litem of) v. British Columbia (Attorney General) (2002) 220 D.L.R. (4™) 411
(B.C.CA)

Seinv. Quebec (Regie del’ Assurance-maladie) [1999] Q.J. No. 2724 (Que. Sup. Ct.).

SooBramoney v. Minister of Health (Kwazula-Natalt) [1997] S.A.J. No. ?, Case No. CCT 32/97



(Republic of South Africa Condtitutiona Court).
Ron Peterson, “ The Patients Complaints System in New Zedland,” (2002) 21:3 Health Affairs, 70.

Chrigtopher P. Manfredi and Antonia Maoni, “Courts and Hedth Policy: Judicid Policy Making and
Publicly Funded Hedlth Carein Canada,” (2002) 27:2 Journal of Health Palitics, Policy and Law, 213.
(213-240)

Part V - Applying What We' ve L ear ned

Week 13 - Hedth System Policy Development and Reflection Exercise

In addition, | will be relating each of our topics of discussion to the proposals that have been made in the
various recent reviews of the Canadian hedlth care sysem. Indoingthet, | will be providinginformationon
the tatus of those proposals. The objective will be to ensure that Sudents have a good understanding of
what are the areas of consensus and of contention among these programs for reform and renewd.

Health System Law and Policy - Some Possible Paper Topics

@ Therole of legidaion in hedth system reform

2 Systemic problems and individua consequences. what are the legd connections?

3 Hedlth care vs. hospita care: the scope of the Canada Health Act

4 Theimplications of Alberta sBill 11 (or more generdly, of privatization or commercidization and
hedlth care)

) What does “medicaly necessary” mean and who should decide?

(6) The meaning and implications for hedth system reform of “public adminigtration” in the Canada
Hedlth Act

(7 Judicid review of adminigrativeand executive discretion: theimplicationsfor Departmentsof Hedth
(or for the Hedth System Generdly)

(8 The public interest and the slf-governing hedth professons. what does compatibility demand?

9 The interface between the professond ethics of the caring professions (or one of them) and the
roles played by those professonds within the hedth care system as care providers, as policy-
makers, as managers, as advocates, as members of unions or professonal associations

(10)  Who haslegd responghility for the hedth care system (or, Who in the heck isin charge here)?

(11) How are private hedth care transactions regulated in Canada and what reforms are warranted?

(12) Theimplications of the vaues of Canada s hedlth care sysem to judicia decison-makingin hedth
related cases (for example, statutory interpretation, judicid review, conditutiona adjudiceation,
mal practice cases, €tc.)

(13) Isaborigind sdf-government on the road to aborigind hedth?

(14)  Aredoctors hedth system adjudicators and should the law treat them as such?

(15) Isthelega datus of doctors asindependent contractors changing? Should it?

(16) Comparison of hedth system reform in Canada and another country (or lessons for Canadain
experience of another country or vice-versa)

(17) Tony Blair's Nationd Hedth Care Service: lessons for Canada s reformed (or reforming) hedlth
care system

(18) Thefailure(?) of managed carein the United States and theimplicationsfor Canada’ sreformed (or
reforming) hedlth care system

(19) Thereform of Canadian hedth system reform - or whereto from here? (one possibility isto focus
on the various reviews of the reformed hedth care system that have been undertaken by
governments, research ingtitutions or academics)



(20)

(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)

(31)

Inter-provincia hedth care policy comparisons, for example, of different gpproaches to or
experiences of hedth system reform (perhaps an opportunity to reflect on the consequences of
Canadd sfederalism to Canada s hedlth care system)

Legd and palicy critique of the process of hedlth care reform (in Canada, in a Canadian province,
elsawhere or comparative)

The systemic implications of health professons mapractice law and the opportunities or need for
reform

How does*“the system” ensure qudity of care: tort law, professiona regulation, (other) statutory or
system regulation, management, or markets (consumer choice)

NAFTA and the Canadian hedlth care system (or more generaly, the implications of internationd
trade agreements or another aspect of the internationa system for nationd hedth care policy in
Canada, in another country or generaly)

Internationa aspects of public hedth (ex. the internationa response to the AIDS epidemic)
Canada's internationa obligations (or Canada's foreign policy) and the hedth or hedth care
systems of other nations

Gender and the hedlth care system (for example, theimplications of the shift, as part of hedth care
reform, from hospital care home care)

The Charter and hedlth care - perhapsin relation to theright to care and the restriction of that right
dueto financid congraints or the configuration of the system or perhgpsin relation to public hedth
protection

The lega and policy framework for medical research

Legd and policy critique of Canada s drug approva process, or of Canada s drug patent laws or
of the internationa impact of drug patent laws

Why is primary care reform so usive? (Perhgpswith afocus on the role that the law has played

or might play)






